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Reference Schedule 

1. Contract Date 

The  day of   2019. 

2. Seller 

Town of Victoria Park of 99 Shepperton Road, Victoria Park WA 6100. 

3. Buyer 

Fabcot Pty Ltd (ACN 002 960 983) of 1 Woolworths Way, Bella Vista NSW 2153. 

4. Description of the Property 

The land contained in: 

(a) Lot 30 on Diagram 10509 being the whole of the land contained in Certificate of 
Title Volume 2001 Folio 175; 

(b) Lot 488 on Plan 2609 being the whole of the land contained in Certificate of Title 
Volume 2001 Folio 177; and 

(c) Lots 131 & 132 on Deposited Plan 45782 being part of the land contained in 
Certificate of Title Volume 2229 Folio 747, 

together with any improvements in, on or under the land other than the Excluded Property, and 
all references in the 2018 General Conditions to the Property are to be construed in the same 
manner.  

5. Excluded Property 

Any services infrastructure in on or under the land which is owned by a supplier of utility 
services. 

6. Property Chattels 

Not applicable. 

7. Purchase Price 

$3,821,000.00 (exclusive of GST).  

8. Manner of Payment 

(a) A deposit of $191,050.00, which is payable within 5 Business Days after Contract 
Date, and is to be held by the Seller Lawyers.  

(b) The balance of the Purchase Price must be paid on the date of Settlement.  

9. Settlement Date 

The date which is 30 days after the date on which the last of the Conditions Precedent is 
satisfied. 
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10. Buyer Lawyers 

Clayton Utz 

Address:   QV.1, 250 St Georges Terrace 
  Perth WA 6000 

Attention:  Shaun McNaught 

Email:  smcnaught@claytonutz.com 

11. Seller Lawyers 

McLeods 

Address:   220 Stirling Highway 
 Claremont  WA  6010 

Attention:  Fiona Grgich 

Email:  fgrgich@mcleods.com.au 

12. Specified Encumbrances 

All reservations and conditions:  

(a) contained in the Crown grant to the Property; or 

(b) referred to in the certificate of title of the Property. 
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Special Conditions of Sale 

1. Definitions and interpretation 

(a) These special conditions apply to this Contract and to the extent of any inconsistency 
between these special conditions and the balance of this Contract these special 
conditions will prevail. 

(b) The General Conditions are incorporated into and form part of this Contract so far as 
they are not varied by or inconsistent with the express terms of this Contract. 

(c) The following clauses in the General Conditions do not apply to this Contract and are 
excluded. 

(i) 6 (Possession and Rent); 

(ii) 10 (Strata Title); 

(iii) 13 (Subdivision); 

(iv) 14 (Terms Contract); 

(v) 18.1 - 18.3 inclusive (GST).  

(d) Unless the contrary intention appears: 

(i) reference to this Contract includes the Reference Schedule, these special 
conditions and the annexures to this Contract; 

(ii) expressions defined in the Reference Schedule have the meaning set out 
in the Reference Schedule for the purposes of this Contract; 

(iii) words and expressions which are used in this Contract and are defined in 
the General Conditions, have the meaning given in the General 
Conditions;  

(iv) clause 26.6 of the General Conditions (Interpretation) applies to this 
Contract; and 

(v) includes in any form when used in this Contract is not a word of limitation. 

(e) In this Contract, the following terms have the following meanings: 

Authorised Person has the same meaning as defined in the Local Laws. 

Authority means every governmental or semi-governmental body, municipal council and 
any other board, person, or authority now or in the future exercising under any Act any 
control or jurisdiction over or power in connection with the Property or with any business 
at any time conducted on or from the Property and Authorities shall have a corresponding 
meaning. 

Building Permit means a building permit issued under the Building Act 2011 by a relevant 
permit Authority for the construction of the Development Works or any aspect of the 
Development Works.  

Car Park means the car parking area wholly located within the boundaries of the 
Property for the use by the general public as shown more particularly on the indicative 
plan annexed to this Contract as Annexure C including (without limitation) all 
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landscaping, lighting, paving, car parking bays, access areas, cross-overs, stairs, 
kerbing and footpaths. 

Clearance Certificate means a certificate issued to the Seller by the Commissioner 
of Taxation under s.14-220 of subdivision 14-D of Schedule 1 to the Taxation 
Administration Act 1953 (Cth). 

Commencement Date means the date which is 5 years after the Contract Date. 

Conditions Precedent means the conditions precedent in special condition 2.1(a). 

Contract Date means the date duly executed separate counterparts of this Contract 
are exchanged by the Buyer and the Seller, and to be inserted in item 1 of the 
Reference Schedule. 

Deposit Holder means the Seller Lawyers.  

Development means the development on the Property of the retail complex by the 
Buyer. 

Development Approval means a development approval issued by the responsible 
Authority under the Town of Victoria Park’s local planning scheme in force at any 
relevant time under the Planning and Development Act 2005 (WA) in respect of the 
Development. 

Development Works means those works necessary to develop the Property for the 
purposes of the Development in accordance with the Development Approval and any 
Building Permit. 

General Conditions means The Law Society of Western Australia (Inc) and The 
Real Estate Institute of Western Australia (Inc) 2018 Joint Form of General Conditions 
for the Sale of Land a copy of which is attached to this Contract as Annexure A. 

Local Laws means the Town of Victoria Park Parking and Parking Facilities Local 
Law 2019 as amended or varied from time to time. 

Latest Date means: 

(i) in respect of Special Conditions 2.1(a)(i)(A), 2.1(a)(i)(B) and 2.1(a)(ii), the 
date which is 90 days after the Contract Date; and 

(ii) in respect of Special Conditions 2.1(a)(i)(C), the date which is 7 months 
after the Contract Date subject to the parties agreeing another date acting 
reasonably. 

Purchase Price means the purchase price payable for the Property as described in 
item 7 of the Reference Schedule and includes the Deposit.  

Reference Schedule means the reference schedule in this Contract. 

ROW means Right of Way 54 as shown on the plan at Annexure B. 

Settlement means the settlement of the sale and purchase of the Property as 
provided in special condition 5. 

Written Law includes all acts and statutes (State or Federal) for the time being 
enacted and all regulations, schemes, ordinances, local laws, by-laws, requisitions, 
orders or statutory instruments made under any Act from time to time by any 
statutory, public or other competent authority. 
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2. Condition Precedent - Board Approval 

2.1 Conditions Precedent 

(a) This Contract is subject to and conditional upon:  

(i) the Buyer notifying the Seller in writing by 5:00pm on the Latest Date that:  

A. the Buyer's property committee has approved the Buyer 
entering into this Contract; 

B. the Buyer is satisfied (in its absolute discretion) in all respects 
with the results of all enquiries carried out by the Buyer or on 
the Buyer's behalf in relation to the Property and to the future 
development and use of the Property including but not limited 
to: 

1) the boundaries and area of the Property; 

2) the geotechnical aspects of the Property; 

3) environmental due diligence including but not 
limited to contamination issues; 

4) procuring a survey (at the Buyer's option); and 

5) assessing availability of services and access to the 
Property; and 

C. the Buyer receiving all approvals needed to the re-alignment of 
the ROW as indicated in Annexure B (on terms which are 
acceptable to the Buyer in its sole discretion) to allow for the 
amalgamation of the lots comprising the Property; and  

(ii) the Seller complying with sections 3.58 and 3.59 of the Local Government 
Act 1995 and the Council of the Town of Victoria Park considering any 
submissions in response to notice of the proposed sale and purchase of 
the Property and approving entry into this Contract, with the Seller giving 
notice to the Buyer that such approval has been obtained by the Latest 
Date. 

(b) Each of the Conditions Precedent in each of special conditions 2.1(a)(i)(A) to (C) 
inclusive (Buyer’s Conditions Precedent) has been inserted for the benefit of the 
Buyer and accordingly on or prior to the due date the Buyer may notify the Seller in 
writing of the waiver of the benefit of any Buyer’s Condition Precedent. 

(c) If:  

(i) the Buyer does not give written notice of the satisfaction or waiver of the 
Buyer’s Conditions Precedent in each of special conditions 2.1(a)(i)A) to 
(C) inclusive; or  

(ii) the Seller does not give written notice of the satisfaction of the Condition 
Precedent in special condition 2.1(a)(ii) (Seller’s Condition Precedent), 

by 5:00pm on the Latest Date then this Contract will automatically terminate on that 
date.  
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2.2 Termination on failure of the Condition Precedent 

If this Contract terminates under special condition 2.1(c), then: 

(a) each Party will be released from its further obligations under this Contract, except for 
the obligations under this special condition 2.2; 

(b) each Party will retain its rights against the other in respect of any past breach of this 
Contract; and 

(c) the Deposit will be repaid to the Buyer within 5 Business Days of termination.    

2.3 Obligations - Conditions Precedent 

(a) The Buyer must: 

(i) use its best endeavours to satisfy the Buyer’s Condition Precedent in a 
timely manner by the Latest Date;  

(ii) notify the Seller promptly after the Buyer is aware that a Condition 
Precedent is unlikely to be satisfied; and 

(iii) notify the Seller promptly after the Buyer is aware that a Condition 
Precedent has been satisfied. 

(b) The Seller must notify the Buyer promptly after the Seller is aware that the Seller's 
Condition Precedent: 

(i) is unlikely to be satisfied; or 

(ii) has been satisfied.  

(c) Subject to special condition 2.3(d), the Seller must take all reasonable steps to assist 
the Buyer to satisfy the Buyer's Condition Precedent including by:  

(i) giving all necessary consents (in relation to this transaction only) and 
executing any documents reasonably required by the Buyer to lodge any 
search requests as part of its due diligence investigations; 

(ii) permitting the Buyer to enter upon the Property with or without employees, 
agents or contractors to carry out due diligence investigations; 

(iii) at the Buyer’s cost taking all steps required by the Buyer reasonably 
necessary to obtain the closure of the ROW under section 58 of the Land 
Administration Act 1997 (WA) (LAA); 

(iv) requesting the Minister for Land to close the ROW and as part of this, 
satisfying any requirement under regulation 9 of the Land Administration 
Regulations 1998 (WA); and 

(v) if required by the Buyer, at the Buyer’s cost assisting with the disposition 
of the land comprising the ROW into land owned by the Buyer under 
section 87 of the LAA, including by the registration of a conveyance and 
amalgamation order at Landgate and satisfying any requirements under 
section 87 of the LAA. 

(d) Notwithstanding any other provision of this Contract, the Parties acknowledge that 
the Seller is a local government established by the Local Government Act 1995 (WA), 
and in that capacity, the Seller may be obliged to determine applications for consents, 
approvals, authorities, licences and permits having regard to any Written Law 
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governing such applications including matters required to be taken into consideration 
and formal processes to be undertaken, and the Seller shall not be taken to be in 
default under this Contract by performing its statutory obligations or exercising its 
statutory discretions, nor shall any other provision of this Contract fetter the Seller in 
performing its statutory obligations or exercising any discretion. 

3. Sale and Purchase 

(a) Subject to satisfaction or waiver of the Conditions Precedent, the Seller sells and the 
Buyer purchases the Property on the terms and conditions set out in this Contract. 

(b) The Buyer must pay all Duty payable on this Contract.   

4. Specified Encumbrances and vacant possession 

(a) The Property is sold and the Buyer will take the Property subject to the Specified 
Encumbrances.  

(b) The Seller represents and warrants to the Buyer that: 

(i) on the Contract Date and at Settlement, the Property is vacant and no one 
has any right to use or occupy the Property other than the Seller; 

(ii) the Seller has not granted any lease, licence or other licence to use or 
occupy all or any part of the Property and will not grant any such right 
between the Contract Date and the date of Settlement; and 

(iii) subject to special condition 11, the Seller will deliver vacant possession of 
the Property to the Buyer at Settlement. 

(c) Without limiting special condition 4(a), the Seller at the Seller's cost must deliver to 
the Buyer at Settlement a registrable withdrawal of any Encumbrance that is not a 
Specified Encumbrance together with the registration fees payable to Landgate. 

5. Settlement 

(a) The Seller Lawyers must provide the Buyer Lawyers with a settlement statement 
within a reasonable time prior to the Settlement Date so that the settlement statement 
(as well as the Seller required payees and the amounts payable to the payees) can 
be finalised no later than 5 Business Days prior to the Settlement Date to enable the 
Buyer to arrange the cheques for Settlement.    

(b) The Buyer must pay the balance of the Purchase Price and other moneys owing by 
the Buyer under the Contract to the Seller or the Seller Lawyers at settlement by bank 
cheque or bank cheques on the Settlement Date. 

(c) Settlement is to take place no later than 12:00pm (WST) on the date of Settlement at 
the offices of the Buyer Lawyers in Perth, Western Australia.   

(d) Unless otherwise agreed between the Buyer and the Seller, if Settlement does not 
occur before 12:00pm (WST) on the intended date of Settlement then Settlement is 
to be held over until the next Business Day, with the Seller and the Buyer not liable 
to the other to pay any other sum for damages, costs or expenses and the settlement 
statement remaining unchanged.  

(e) At Settlement the Seller must, in exchange for the balance of the Purchase Price, do 
all such acts and things as are necessary to transfer the Property to the Buyer in 
accordance with this Contract.  
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6. Deposit 

(a) The Deposit is payable by the Buyer to the Seller by:  

(i) bank cheque made payable to the Seller Lawyers and delivered to the 
Seller Lawyers; or 

(ii) direct deposit into the Seller Lawyers' trust account, details of which are 
to be provided by the Seller Lawyer on or before the Contract Date, 

at the Buyer's discretion, within 5 Business Days after the Contract Date. 

(b) The Deposit: 

(i) is to be paid to and held by the Seller Lawyers as stakeholder for the 
Parties;  

(ii) will not be invested;  

(iii) will be credited against the Purchase Price and paid to the Seller on 
Settlement; and 

(iv) must only be dealt with in accordance with this Contract. 

7. Announcements 

Subject to any requirements at law on the Seller to publicly disclose or advertise the transaction 
the subject of this Contract, the Seller must not make any public announcement regarding the 
transactions contemplated by this Contract without the prior written consent and approval of the 
Buyer. 

8. Confidentiality 

(a) The Parties agree not to release: 

(i) the existence of, or any of the contents of, this Contract; 

(ii) any information relating to this Contract or the negotiation of this Contract; 
or 

(iii) any information relating to the other Party, 

without the prior written consent of the other Party.   

(b) Special condition 8(a) does not apply to: 

(i) information which is available to the public generally (except as a result of 
a previous breach of this special condition); 

(ii) a disclosure which is required by law (including any requirements at law 
on the Seller to publicly disclose or advertise the transaction the subject 
of this Contract);  

(iii) a disclosure which is made on a confidential basis to the officers, 
employees or agents of a Party or to the professional advisers or 
consultants of a Party for the purpose of obtaining professional advice in 
relation to this Contract, the enforcement of this Contract or for the 
purpose of consulting those professional advisors or consultants;  
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(iv) a disclosure which is required to be made to relevant authorities in order 
to progress planning, development and other applications relating to the 
Buyer's proposed development of the Property; or 

(v) a disclosure which is required or desirable to be made in relation to any 
procedure for discovery of documents in any proceedings before any 
court, tribunal or regulatory body. 

9. Buyer’s acknowledgements  

9.1 No Warranties  

(a) The Property is sold to the Buyer “as is”. 

(b) The Buyer is solely responsible for determining the value and condition of the 
Property, land quality, land use, development and subdivision potential, 
environmental condition and any other information pertaining to the purchase of the 
Property. 

(c) Except as expressly set out in this Contract, the Buyer acknowledges and agrees that 
no warranty or representation has been given or made to the Buyer or anyone on the 
Buyer’s behalf by the Seller or any agent, employee or contractor of the Seller, or any 
other person on the Seller’s behalf as to: 

(i) the title to the Property; 

(ii) any Encumbrance, restriction or right in favour of any third party affecting 
the Property;  

(iii) the condition or state of the Property; 

(iv) the suitability of the Property; 

(v) the boundaries of the Property or that the fences (if any) purporting to be 
on the boundaries of the Property are in fact on the proper boundaries of 
the Property;  

(vi) the area of the Property; 

(vii) a physical structure or physical feature of the Property; and 

(viii) the potential use, subdivision or development of the Property. 

 

(d) Any representation or warranty implied by virtue of any statute or otherwise will not 
apply to, or be implied in this Contract, and all such representations or warranties 
are excluded to the extent permitted by law. 

(e) Except as expressly set out in this Contract, the Seller will not be liable under any 
circumstances to make any compensation to the Buyer, nor will the Purchase Price 
be affected, by the exclusion of the warranties or representations in this special 
condition 9.1 or as a consequence of any fault, defect or characteristic of the 
Property. 

(f) The Buyer acknowledges that the Seller gives no warranty that the Town of Victoria 
Park will issue any consents, approvals, authorities, permits or licences required by 
the Buyer under any statute for its use of the Property after Settlement. 
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9.2 Buyer to undertake own enquiries  

The Buyer acknowledges that prior to entry into this Contract it has satisfied itself: 

(a) by enquiry of the appropriate authorities, of the use to which the Property may be put 
and its zoning and of any development or subdivision which may take place and 
the manner in which it may be carried out and of all restrictions relating to 
development; 

(b) by perusal, examination and enquiry of all the local, public, statutory and 
governmental authorities and instrumentalities as to the terms, conditions, 
locations and proposals of any road widenings, resumptions or reserves and any 
other matter which may affect the Property; 

(c) by its own independent valuations and reports, the value of the Property; 

(d) by perusal, examination and enquiry of the terms, covenants and conditions of 
and the rights, interests and obligations and liabilities arising from any encumbrances; 

(e) by its own examination of the present and future economic feasibility, viability and 
economic return of the Property; 

(f) by physical examination that the Property offered for sale and inspected by the 
Buyer is identical to the Property described in this Contract; and 

(g) by physical examination and enquiry as to the fitness and suitability of the Property 
for any particular purpose; 

and the Buyer enters and is deemed to enter into this Contract in reliance solely upon that 
examination, inspection and enquiry and not upon any or any alleged statement, warranty, 
condition or representation whatsoever made to or alleged to have been made to the Buyer by 
the Seller or any person on behalf of the Seller. 

 

9.3 Latent defects 

The Buyer acknowledges that the Property is sold subject to all defects (if any) latent or patent 
and whether or not they could or should have been recognisable upon an inspection by the 
Buyer of the Property. 

9.4 Description 

Any errors or misdescription of the Property will not entitle the Buyer to repudiate the Contract 
and will not be grounds for any abatement of the Purchase Price or any other claim against the 
Seller by way of compensation, damages or otherwise. 

9.5 Boundaries 

All fences and walls (if any) purporting to be on the boundaries of the Property will be deemed 
to be on the proper boundaries of the Property, and if the fences and walls or any part of them 
are found to be within or outside the boundaries of the Property the Buyer will have no claim 
against the Seller in connection with those matters. 

9.6 Services to the Property and fencing  

The Buyer covenants and agrees with the Seller that: 

(a) in the event any services or utilities to the Property are required to be upgraded, 
installed or altered as a result of any proposed development to be carried out by the 
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Buyer on the Property, then the responsibility to carry out and the cost of any such 
upgrade, installation or alteration shall be borne by the Buyer; and 

(b) no claim lies against the Seller by the Buyer in relation to the cost of erecting or 
repairing a dividing fence which might otherwise be made pursuant to the provisions 
of the Dividing Fences Act 1961. 

9.7 Hazardous substances  

The Buyer acknowledges that: 

(a) the Seller has made no representation and given no warranty as to the existence of 
any hazardous or noxious substances on, in or emanating from the Property; and 

(b) subject to the Contaminated Sites Act 2003 (WA), it shall not be entitled to bring any 
claim or proceedings against the Seller in the event that any noxious or hazardous 
substances are found on, in or emanating from the Property and acknowledges that 
this Contract may be pleaded in bar to any claim for loss or injury arising out of the 
existence of any noxious or hazardous substance on, in or emanating from the 
Property. 

10. No representations by the Seller or its Agents  

The Seller and its agents and employees make no representations or warranties as to the 
standard or quality of the Property, and the Buyer acknowledges that it has made and relies 
upon its own enquiries and thorough inspection of: 

(a) any buildings comprising the Property; and 

(b) the condition of the soil comprising the Property. 

11. Access to Car Park 

(a) The Buyer acknowledges and agrees with the Seller that rights of access and car 
parking must be provided and maintained over the Car Park for the use by the general 
public at all times, 7 days a week 24 hours a day from the date of Settlement until the 
date of substantial commencement of the Development Works (Access Period) 
subject to the parties agreeing otherwise both acting reasonably.  

(b) During the Access Period, the Buyer covenants and agrees with the Seller that it 
must: 

(i) at all times authorise and permit the general public to access and use the 
Car Park free of charge for pedestrian access, vehicular access and car 
parking;  

(ii) ensure that access to the Car Park is not unreasonably refused, restricted 
or obstructed and no fence or other obstruction will be erected on the Car 
Park which would prevent use of the Car Park for car parking except in 
the case of emergency or for reasons of public safety during works in the 
Car Park or affecting the Car Park (including any works associated with 
the Development Works); 

(iii) at all times and at its cost and expense: 

A. maintain and keep the Car Park  in the condition which existed 
on the date of Settlement as evidenced by the photos of the 
Property at Annexure D; 
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B. keep the Car Park clean and free from rubbish; and  

C. carry out any repairs as necessary to ensure that the Car Park 
is maintained in accordance with paragraph (A) of this Special 
Condition, as expeditiously as possible and in accordance with 
any reasonable directions of the City;  

(iv) ensure that any part of the Car Park is not altered in any way or any other 
activity carried out which might impact or affect the ability of the general 
public to use the Car Park in the manner which existed on the date of 
Settlement; and 

(v) ensure the Car Park is not used for any purpose other than pedestrian 
access, vehicle access and car parking without the prior written approval 
of the City. 

(c) During the Access Period, the Seller must maintain public liability insurance in respect 
of the Property for not less than $10,000,000 and provide copies of any certificate of 
currency evidencing such insurance to the Buyer on request. 

(d) The Seller indemnifies the Buyer for any Loss the Buyer suffers or incurs as a result 
of the general public use of the Property during the Access Period including any claim 
the Seller or any person may make as a result of the use or access to the Property 
or any injury or damage to person or property occurring on or near the Property 
except to the extent that such Loss is caused by a breach of this Contract by the 
Buyer or the Buyer's act or omission. 

(e) The Buyer agrees with the Seller that during the Access Period the Seller shall be 
permitted to: 

(i) impose rules and regulations with respect to the use of the Car Park by 
the general public including (without limitation) time restrictions and hours 
of use; and  

(ii) apply the Seller’s Local Laws to the Car Park; and 

(iii) pursuant to section 9.10 of the Local Government Act 1995 (WA) appoint 
the Authorised Officers as authorised persons for the purposes of 
enforcing the Local Laws at the Car Park. 

(f)  The provisions of this special condition will not merge on Settlement.  

12. Foreign Buyer 

The Buyer represents and warrants to the Seller that it is not required to provide notice of entry 
into this Contract or the of the purchase of the Property to the Foreign Investment Review Board 
constituted under the Foreign Acquisitions and Takeovers Act 1975 (Cth), and that it does not 
require any consent or approval under the Foreign Acquisitions and Takeovers Act 1975 (Cth) 
and/or in compliance with the foreign investment policy of the Commonwealth of Australia to 
enter into this Contract. 

13. GST 

13.1 Definitions 

In this special condition 13: 



 

 

L\333027777.1 
22_44924_006.docx  

(a) GST Act means the A New Tax System (Goods and Services Tax) Act 1999 (Cth); 

(b) The following terms have the meaning given to them in the GST Act: 

(i) GST; 

(ii) GST Group; 

(iii) Input Tax Credit; 

(iv) Member; 

(v) Representative Member; 

(vi) Supply; and 

(vii) Tax Invoice. 

13.2 GST treatment of consideration  

It is agreed that, unless expressly stated otherwise, all payments, reimbursements, 
consideration or other sums payable under this Contract in respect of the Property do not include 
an amount on account of GST and are to be increased by the amount of GST payable.  

13.3 Registered for GST 

Each Party warrants and agrees that it will be registered for GST before and at Settlement. 

13.4 GST added to value of supply 

If the Seller makes a supply under or in connection with this Contract on which GST is payable: 

(a) the consideration payable or to be provided for that supply under this Contract but for 
the application of this special condition 13 (GST exclusive consideration) is 
increased by, and the Buyer must also pay to the Seller, an amount equal to the GST 
payable in relation to that supply (GST Amount); and 

(b) the GST Amount (as well as any penalty tax, fine, interest or other charge levied by 
the Australian Taxation Office) must be paid to the Seller by the Buyer without set off, 
deduction or requirement for demand, at the same time that the GST exclusive 
consideration is payable by the Buyer. 

13.5 Tax Invoice 

The recovery of any amount in respect of GST by the supplier under this Contract on a supply 
is subject to the issuing of the relevant Tax Invoice to the recipient.  

13.6 Reimbursements 

If any Party is entitled to payment of any costs or expenses by way of reimbursement or 
indemnity, the payment must exclude any part of that cost or expense which is attributable to 
GST for which that Party, or the Representative Member of any GST Group of which that Party 
is a Member is entitled to an Input Tax Credit. 

13.7 Non-merger 

This special condition 13 will survive termination of this Contract. 
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14. General 

14.1 Further assurance 

The parties covenant and agree that they will sign, execute and complete all such documents 
and do all things as may be reasonably required to complete the matters relating to the Contract 
and the purchase of the Property. 

14.2 Separate counterparts 

(a) This Contract may be executed in any number of counterparts and by the parties on 
separate counterparts.  Each counterpart executed and delivered by a Party 
constitutes the deed of that Party, but subject to the condition precedent that no Party 
is bound by any such counterpart until all parties have executed and delivered a 
counterpart. 

(b) A Party may execute and deliver a counterpart of this Contract either by: 

(i) it or its lawyers effecting physical delivery of its executed counterpart to all 
other parties either itself or by its lawyers; or 

(ii) it or its lawyers giving notice of its execution of its counterpart to all other 
parties by electronic mail message: 

A. to which is attached a copy or a printable electronic image of 
the whole of the counterpart or so much of it as is necessary to 
identify it and establish that it has been executed; and 

B. which states that such electronic mail message constitutes 
delivery of the counterpart as its deed. 

(c) Where this Contract is executed and delivered in counterparts, its date is taken to be 
the date on which the last of the parties to do so executed its counterpart and upon 
that event all such counterparts taken together are deemed to constitute one 
instrument. 

14.3 Governing law 

The Contract is governed by, and interpreted in accordance with, the laws of Western Australia.  
The parties submit to the non-exclusive jurisdiction of the court system of Western Australia. 

14.4 Exclusivity 

The Seller must not enter into any negotiations with any party other than the Buyer with respect 
to the sale or disposal of the whole or any part of the Property for the period commencing on the 
Contract Date and expiring on the date of Settlement (or earlier termination of this Contract). 

14.5 Costs 

Each party agrees to pay its own legal costs in relation to the negotiation and execution of this 
Contract. 
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15. Buyer’s Post Settlement Obligations  

15.1 Plans and Specifications  

(a) The Buyer acknowledges and agrees that in undertaking the Development the Seller 
expects the Town of Victoria Park (in its capacity as a planning authority) to require 
the following objectives to be achieved: 

(i) installation of rooftop solar photovoltaic cells;  

(ii) entry statement considerations on the corner of Albany Highway and 
Shepperton Road;  

(iii) consideration of more iconic design principles in accordance with the 
Town of Victoria Park’s relevant planning policies and guidelines at the 
Contract Date;  

(iv) allocation of circa 15 car parking bays which are accessible by the public 
at all times with the remainder of any car parking bays on the Property 
(number to meet the Town of Victoria Park's minimum car parking ratios) 
being publicly accessible during business hours, with free parking limited 
to 90 minutes; 

(v) commitment to a 6 to 1 ratio of new tree planting (minimum 100 litre tree 
size unless otherwise agreed by the Seller acting reasonably) to existing 
trees in the adjacent area owned by the Buyer and on the Property where 
possible; 

(vi) minimum 4 star Green Star rating for the Development; and 

(vii) inclusion of a minimum of 4 electric car charging stations; and  

(viii) the Buyer to maintain its commitments under the publicly advertised 
Reconciliation Action Plan (RAP) while delivering and operating its 
business from the Property, 

(Objectives). 

15.2 Development Approval  

(a) The Buyer at its cost must: 

(i) prepare (or procure to be prepared) the application for the Development 
Approval; and 

(ii) lodge the application for the Development Approval by no later than 24 
months after the Contract Date. 

15.3 Development Works  

(a) The Buyer agrees with the Seller that it will: 

(i) at its own expense substantially commence the Development Works in 
accordance with: 

A. the Development Approval and Building Permit to the extent 
that they respectively apply to the Development Works; and  
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B. any plans approved by any Authority (including the Town of 
Victoria Park);  

C. any approvals or permits issued by any Authority (including the 
Town of Victoria Park);  

D. the Building Code of Australia and all relevant standards of 
Standards Australian (if applicable),  

on or before the Commencement Date, or such other date as agreed to 
by the Seller in accordance with special condition 15.1(c).  

(b) Prior to commencing the demolition or removal of any existing improvements or 
structures on the Property as at the date of Settlement, the Buyer must take 
photographs of the existing buildings on the Property to the satisfaction of the Seller 
and provide such photographs to the Seller at no cost to the Seller. 

15.4 Works delay  

If substantial commencement of the Development Works is delayed, the Commencement Date 
may be extended by agreement between the parties both acting reasonably and in good faith.  
The new commencement date as so determined by the parties will be final and binding on the 
parties. 

16. Right of first refusal to purchase 

16.1 Buyer’s notice 

(a) If after Settlement the Buyer:  

(i) elects to not proceed with the Development; or 

(ii) does not substantially commence the Development Works by the 
Commencement Date or such other date as agreed by the parties in 
accordance with special condition 15.4, 

the Buyer agrees to notify the Seller of the event specified in special condition 
17.1(a)(i) or (ii) (as the case may be) (Sale Notice)  and the Seller shall have the 
option of giving the Buyer 28 Business Days’ notice in writing to re-purchase the 
Property subject to the Specified Encumbrances and for the Purchase Price but less 
the following amounts: 

(i) the Seller’s advertising costs including any costs associated with 
complying with sections 3.58 and 3.59 of the Local Government Act 1995 
(WA) any other reasonable costs or expenses paid by the Seller in order 
to effect the sale of the Property to the Buyer under this Contract;  

(ii) the Seller’s lawyer’s reasonable costs and disbursements on the sale of 
the Property to the Buyer;   

(iii) the Seller’s lawyer’s reasonable costs and disbursements on the re-
purchase of the Property by the Seller including any Duty payable in 
respect of the re-purchase; and 

(iv) if applicable, any costs reasonably incurred by the Seller in removing any 
improvements constructed on the Property by the Buyer. 

(b) Until the expiration of the 28 Business Day option period referred to under special 
condition 16.1, the Buyer must not enter into any negotiations with any other party 
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other than the Seller with respect to the sale or disposal of the whole or any part of 
the Property. 

16.2 What the Seller and Buyer must do 

(a) If the Seller wants to purchase the Property on the terms set out in the form of sale 
contract (such contract to be on substantially the same terms and conditions as this 
Contract with only such necessary amendments to make the provisions apply to the 
sale of the Property to the Seller), then within 28 Business Days after the Buyer gives 
the Sale Notice, the Seller must deliver to the Buyer the form of sale contract signed 
by the Seller.  

(b) Within 10 Business Days after the Seller complies with special condition 16.2, the 
Buyer agrees to give to the Seller a counterpart sale contract signed by the Buyer.  An 
agreement for the sale of the Sale Property on the terms set out in the form of sale 
contract is entered into between the Buyer and the Seller on the day the Buyer 
delivers the signed counterpart contract to the Seller.   

(c) If the form of sale contract requires the Seller to pay a deposit to the Buyer, the Seller 
agrees to pay to the Buyer the deposit within 5 Business Days of the date it receives 
the Buyer’s signed counterpart contract under special condition 17.2(b). 

16.3 If the Seller does not comply 

If the Seller elects not to exercise its option under special condition 16.1:  

(a) the Buyer may sell the Sale Property to any other person on terms and conditions 
negotiated with that other person; and  

(b) the Seller must promptly at its cost withdraw any caveat lodged against the Property 
by the Seller pursuant to this Contract. 

17. Car Parking (Public Car Parking within Development) 

The Buyer covenants and agrees with the Seller that: 

(a) following completion of the Development it shall in accordance with the terms and 
conditions of the Development Approval maintain and make available for use   by the 
public  any car parking bays located within any secure car parking area within the 
Development at all times during which the Development is open for business (Public 
Car Parking) and subject to special condition 17(c) shall ensure that access to the 
Public Car Parking is not refused, restricted or obstructed so as to prevent the use of 
the Public Car Parking at all times during which the Development is open for 
business;  

(b) the public shall be entitled to park in the Public Car Parking for free for up to 90 
minutes; and 

(c) the Buyer may restrict use of any part of the Public Car Parking from time to time in 
order to: 

(i) repair or maintain any part of the improvements on the Property or carry 
out any works;  

(ii) prevent a dedication of, or the accrual of any rights to any person or the 
public in, the Property; or 

(iii) comply with any requirement by an Authority or at Law. 
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18. Car Park (Circa15 Bays on Property external to Development) 

(a) The Buyer acknowledges and agrees that it may be required to maintain and make 
available for use by the public at all times car parking bays which are located on the 
Property but are outside of the secured car parking area of the Development 
(External Car Parking Area) pursuant to the terms and conditions of the 
Development Approval. 

(b) The Buyer covenants and agrees with the Seller that following practical completion 
of the Development on the Property and prior to occupation of any part of the 
Development on the Property it shall grant to the Seller an easement pursuant to 
sections 195 and 196 of the Land Administration Act 1997 over the External Car 
Parking Area to be registered against the certificate of title to the Property for the 
benefit of the Seller and the public at large so as to permit the public to access the 
External Car Parking Area in perpetuity (Car Parking Easement) and the cost of the 
preparation, stamping and registration of the Car Parking Easement to be borne by 
the Seller. 

19. Security for Compliance  

19.1 Charge and Caveat  

Following Settlement, the Buyer charges the Property in favour of the Seller with the Buyer’s 
obligations under special conditions 16 to 18 inclusive of this Contract and with the payment of 
all moneys payable or which may become payable by the Buyer to the Seller and for the purpose 
of securing the due and  punctual observance and performance by the Buyer of all the covenants 
conditions and stipulations herein contained authorises the Seller to lodge an absolute caveat 
at the Western Australian Land Information Authority (trading as Landgate) against the Property 
in order to protect the rights and interests of the Seller under this Contract. 

19.2 Disposal Restrictions 

(a) Subject to special conditions 16.3(b) and 17.2(b), the Buyer will not sell, agree to sell, 
transfer, assign, mortgage, lease, charge or otherwise dispose of or encumber the 
Land or any part or interest therein (any of those things in this special condition 18.2 
called a Dealing) to any person unless that person has first executed a deed of 
covenant (or in the case of mortgagee or chargee, an undertaking satisfactory to the 
Seller acting reasonably) to be prepared by the Seller’s solicitors at the reasonable 
cost of the Buyer whereby that person covenants to observe and perform such of the 
covenants, conditions and stipulations contained in this special condition 17.2 as then 
remain to be performed and observed and the Seller shall reasonably require having 
regard to the nature of the Dealing as if that person had been a party to this Contract; 

(b) The Buyer may enter into an agreement to effect any Dealing where the agreement 
is subject to an express condition that the other party to the Dealing executes a deed 
of covenant or an undertaking as required under special condition 17.2(a) prior to or 
upon the completion or the giving effect to of the Dealing; and 

(c) Subject to there being no existing or unremedied breach of any condition of this 
Contract, the Seller will at the request of the Buyer and at the Buyer’s reasonable 
cost provide to the Buyer a withdrawal of any caveat lodged by the Seller pursuant to 
this Contract sufficient to enable the registration of any transfer, lease, assignment 
or mortgage document in respect of the Land provided that, subject to special 
condition 16.3(b), the Seller is entitled to re-lodge its absolute caveat following such 
registration. 

20. No Assignment 

The Buyer hereby covenants and agrees with the Seller that it shall not assign its right under this 
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Contract without the prior written consent of the Seller and without any assignee first having 
agreed in writing to be bound by the terms and conditions of this Contract and to enter into a 
deed prepared by the Seller ’s solicitors at the expense of the Buyer whereby the assignee 
agrees to be bound by the terms and conditions of this Contract. 
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Execution by the Parties 
 
Signed as a deed 

 

Executed by the Seller  

 

The COMMON SEAL of the TOWN OF 
VICTORIA PARK was hereunto affixed by 
authority of a resolution of the Council in the 
presence of – 
 

  

 

 

 
 

Signature of Mayor  Full name of Mayor 

   

Signature of Chief Executive Officer  Full name of Chief Executive Officer 

 
 
 
Executed by the Buyer  
 

Signed, sealed and delivered for and on behalf 
of Fabcot Pty Ltd ACN 002 960 983  by its 
attorney under a power of attorney dated 27 July 
2016 registered in Western Australia with 
registration number N407903 in the presence of: 

   

    

Signature of witness   Signature of attorney who declares that the 
attorney has not received any notice of the 
revocation of the power of attorney 

    

Print full name, address and occupation of 
witness 

  Print full name of attorney 
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Annexure A –  2018 General Conditions 
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Annexure B - Re-alignment plan 
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Annexure C – Car Park plan 
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