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11.3 Change of use to Educational Establishment (Green Space) and associated 
works - No 28 and 30 Teague Street
Location Victoria Park

Reporting officer Sturt McDonald

Responsible officer Natalie Martin Goode

Voting requirement Simple Majority

Attachments 1. Site Photos [11.3.1]
2. Revised proposal and supporting information [11.3.2]
3. Schedule of submissions [11.3.3]
4. OCM Minutes 11.09.18 [11.3.4]
5. Previous proposal and supporting information [11.3.5]
6. Peer review - Noise modelling [11.3.6]
7. Historical aerial photos [11.3.7]
8. UFCC letter to parents [11.3.8]

Landowner Roman Catholic Archbishop of Perth

Applicant Roberts Day 

Application date 21 February 2018

DA/BA or WAPC reference 5.2018.124.1

MRS zoning Urban

TPS zoning Residential

R-Code density R40

TPS precinct Precinct P6 ‘Victoria Park’

Use class Educational Establishment

Use permissibility ‘AA’ Discretionary

Lot area 1442m2 

Right-of-way (ROW) Right-of-Way No. 14

Municipal heritage inventory N/A

Residential character study 
area/weatherboard precinct

Residential character study area

Surrounding development Predominantly residential, with Ursula Frayne Catholic College being 
located south of the subject site - between Duncan Street, Teague Street, 
Harper Street and Shepperton Road.

Recommendation
That Council advise the State Administrative Tribunal pursuant to section 31(1) of the State Administrative 
Tribunal Act 2044 (WA) that it has reconsidered its decision as follows:

1. Refuses the application submitted by Roberts Day (DA Ref: 5.2018.124.1) for Change of Use to 
Educational Establishment (Green Space) and associated works at 28 and 30 (Lot 32 and 33) Teague 
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Street, Victoria Park, as indicated on the documents dated received 29 November 2018, in accordance 
with the provisions of the Town of Victoria Park Town Planning Scheme No. 1 and the Metropolitan 
Region Scheme, for the following reasons:

a) The proposal is inconsistent with Town Planning Scheme No. 1 Precinct Plan P6 which 
provides that non-residential uses are to be limited to safeguard residential amenity and that 
any expansion of the School “will not be permitted where it involves significant loss of existing 
housing or will impinge on the amenity of surrounding residents”. 

b) The proposal is considered to impinge on the amenity of surrounding residents.
c) The proposed change of use would prevent the land from being redeveloped as residential 

lots, ‘locking in’ a significant loss of housing as a permanent rather than temporary state.
d) The proposal is inconsistent with the Town’s Local Planning Policy 3 ‘Non-Residential Uses in 

or Adjacent to Residential Areas’ because it will cause adverse amenity impacts on the locality 
including (but not limited to) isolation of residential lots from the residential streetscape, 
security issues associated with the development and noise from the proposed land-use.

e) The proposed development is considered to not satisfy the following matters identified in 
Schedule 2, Clause 67 “Matters to be considered by local government” of the Planning and 
Development (Local Planning Schemes) Regulations 2015:

i) Sub-clause (b) – the requirements of orderly and proper planning;
ii) Sub-clause (g) - any local planning policy for the Scheme area;
iii) Sub-clause (m) - the compatibility of the development with its setting including the 

relationship of the proposed development to development on adjoining land or on other 
land in the locality…

iv) Sub-clause (n) - the amenity of the locality including: environmental impacts of the 
development; the character of the locality; and social impacts of the development;

f) On the basis of the acoustic information provided and unresolved matters, the Council is not 
satisfied that noise impacts resulting from the development are acceptable and will not 
unreasonably impact upon the amenity of the adjacent residential properties.

2. Advises those persons who lodged a submission of Council’s decision.
3. Recommends the applicant investigate options to engage relevant stakeholders, discussing a 

transparent and accountable ‘top-down’ approach to its intentions for growth.

Purpose

To consider a revised application for the Change of Use to Educational Establishment (Green Space) and 
associated works at 28 and 30 (Lot 32 and 33) Teague Street, Victoria Park. The State Administrative 
Tribunal has invited the Town to reconsider its ‘Deemed Refusal’ that was based on previous iteration of the 
proposed change-of-use application for the same site in 2018.

In brief
 An application for change-of-use to Educational Establishment for the subject site was submitted in 

late February 2018. The Town considered that the level of information provided (including retaining 
wall details, noise modelling etc) which was considered necessary for elected members to be able to 
make an informed judgement on the proposal was not sufficient. This was communicated to the 
applicant.

 The incomplete information outlined above caused delays in assessment and determination of the 
application. Shortly before the proposal be considered by Council at the September 2018 Elected 
Members Briefing Session with a recommendation for refusal, the applicant lodged an appeal  the 
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State Administrative Tribunal on that basis that the Town had not determined the application within 
the statutory timeframe and that this absence of a determination was therefore a ‘deemed refusal’. 
At the following Ordinary Council Meeting, Elected members resolved unanimously to advise the 
State Administrative Tribunal of a number of concerns regarding the proposal.

 Following State Administrative Tribunal mediation, the applicant has prepared and submitted a 
revised proposal for reconsideration by the Town. The revised proposal has attempted to address 
many of the issues identified by objecting submitters and Council Officers.

 Although improvements from the original have been noted, the proposal is recommended for 
refusal for reasons including, but not limited to, incompatibility of the proposal to its setting, the 
impact of noise on adjoining properties, the loss of residential amenity and the expansion of a non-
residential use with amenity impacts being contrary to the Town Planning Scheme Precinct Plan No. 
6.

Background

1. Between 11 December 2000 and 18 April 2017, the School has acquired the properties at Nos. 20, 
22, 28 and 30 Teague Street.

2. Notwithstanding each of these sites at Nos. 20, 22, 28 and 30 Teague Street being occupied by an 
‘original dwelling’ in the Town’s Residential Character Study Area, the School applied to the Town 
for a demolition permit for each site. Due to changes in State Planning legislation in October 2015, 
the demolition of the single house on each property is exempt from development approval and in 
turn the Council has no ability to require the retention of the dwellings.  Accordingly demolition 
permits were issued by the Town and the dwellings were then demolished. 

4. In correspondence relating to the demolition of the abovementioned sites, UFCC staff provided the 
following explanation in relation to the acquisition of these properties:
“the College has a long term strategy to acquire further properties along Teague Street which could assist 
the potential future growth of the College”.
The Town has not been consulted with regard to the abovementioned ‘strategy’, nor has any draft or 
concept masterplan been provided to the Town, discussing the potential future growth of the College.

5. On 13 February 2018 the Town received an application for temporary car parking at No. 20 Teague 
Street.  At the Ordinary Council Meeting held on 13 March 2018 the application was refused for the 
following reasons:

“1.   It is inconsistent with the zoning of the area as residential as the carpark is not sympathetic to the 
residential zoned area. 

2.   It is inconsistent with the Victoria Park Precinct Plan which provides that non-residential uses are to 
be limited to safeguard residential amenity. This application does not safeguard residential 
amenity as set out below. 

3.    It is inconsistent with EN1 of the Strategic Community Plan because it does not involve land use 
planning that puts people first – instead it puts convenience for a private construction program 
and those workers first. 

4.   It is inconsistent with Local Planning Policy 3 because it will cause pollution from limestone dust for 
nearby residents, which is undesirable over a 12 month period. 
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5.    Under clause 67(n) of the deemed provisions in the Planning and Development (Local Planning 
Scheme) Regulations, a relevant consideration is whether the use of the land as a carpark will be 
adverse to the amenity of the locality, which includes: 

5.1  environmental impacts of the development; 

5.2  the character of the locality; and 

5.3  social impacts of the development. 

6.     Although there may be no adverse impact on the adjoining landowners of 18 and 22 Teague St, 
the use of the land as a carpark will be contrary to clause 67(n) because it is adverse to the 
amenity of the locality, which includes: 

6.1  the amenity of all the surrounding residents in that stretch of Teague St; 

6.2  the character of the locality, which is earmarked by character homes; and 

6.3 the social impact described by nearby landowners on their properties from dust, dirt and 
noise.”

Application summary
6. Approval is sought for a change of use from ‘Residential’ to ‘Educational Establishment’ for the purpose 

of a green space, and associated development works including landscaping, fencing, lighting, seating 
and shelter. This green space is proposed to form part of the Ursula Frayne Catholic College precinct 
and be utilised by students of the College.

7. This application was originally submitted in late February 2018. The Town considered that the level of 
information provided (including retaining wall details, noise modelling etc) which was considered 
necessary for elected members to be able to make an informed judgement on the proposal in 
insufficient. This was communicated to the applicant.

8. The incomplete information outlined above caused delays in assessment and determination of the 
application. Shortly before the proposal coming before Council at the September 2018 Elected 
Members Briefing Session with a recommendation for refusal, the applicant lodged an appeal with the 
State Administrative Tribunal on that basis that the Town had not determined the application within the 
statutory timeframe and that this absence of a determination was therefore a ‘deemed refusal’. At the 
following Ordinary Council Meeting, Elected members resolved unanimously to advise the State 
Administrative Tribunal of a number of concerns regarding the proposal. (See attachment 4)

9. Following State Administrative Tribunal mediation, the applicant has prepared and submitted a revised 
proposal (See attachment with 2) for reconsideration by the Town. The revised proposal has attempted 
to address many of the issues identified by objecting submitters and Council Officers.

10. A description of previously proposed retaining walls and fencing is as follows:
“Along the common boundary with No. 26 Teague Street a retaining wall up to a maximum height 
of 1.27 metres above natural ground level is proposed. Along the common boundary with the 
adjacent right-of-way a retaining wall up to a maximum height of 1.1 metres above natural ground 
level is proposed. Atop each of these retaining walls is a 1.8m colorbond fence and a 3m chain 
mesh fence (located on the ‘inner’ side of the colorbond). “

The retaining walls, fill (which would have created a perfectly level site) and high fencing atop those 
retaining walls no longer forms part of the Development Application.

11. The proposed green space is intended to be used by pupils of the Ursula Frayne Catholic College for 
passive recreation activities (i.e. non-physical, contemplative, study and reading sessions) in addition to 
recess and lunch during school hours (8.00am to 4.00pm). The applicant has clarified the subject site 
would be used by maximum 70 students at any one time.
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12. The green space is not proposed to be used for any organised sports (including ball sports) and does 
not incorporate any large-scale hard stand areas or sporting structures which could encourage active 
forms of recreation. The applicant has advised that staff supervision of students would ensure that such 
activities are not undertaken at the subject site.

13. This current application does not propose an increase to the number of students or staff currently at 
the College, with the green space to be utilised by existing students.

14. A shelter with seating is proposed to provide a shaded area for pupils to have recess/lunch or use for 
quiet contemplation and outdoor study.

Applicant’s submission

15. The applicant has outlined in their report that their client has made a conscious effort to address the 
concerns and issues raised by the Town (see attachment 2). A summary of changes made to from the 
previous ‘deemed-refused’ proposal are listed as follows: 
a) No ball sports or coaching (organised sport) to occur;
b) Passive recreation and ‘Quiet contemplation’ type activities;
c) Increase the number of trees proposed. A total of 9 were originally proposed. The current proposal 

outlines 17 trees to be planted, 10 of these being medium sized trees, 7 of them being small.
d) Shifting some trees away from the side lot boundaries to reduce the likelihood of students sitting 

under trees adjacent to the side boundaries - reducing potential noise impacts on neighbours;
e) Maintain the current topography;
f) Dense landscaping on edges to provide buffer to neighbouring houses;
g) High fences and high retaining walls on lot boundaries to be removed;
h) Permeable front fence to provide security and control use, but allow passive surveillance to occur;
i) Provide further noise modelling;
j) Limit the number of students to 70 at any one time; and
k) Limit the use of the site from 8am to 4pm.

16. The applicant has outlined that the Environmental Protection (Noise) Regulations 1997 (WA) provides 
exemptions to the regulations for noise emitted from recreational or educational activities, provided the 
noise is not mechanical in nature.

17. An Acoustic Report has been prepared for the applicant by Acoustical Consultants Gabriel Hearn Farrell 
(GHF). This report, according to the applicant “demonstrates that the predicted noise levels generated 
are considered reasonable”.

18. The applicant notes that the acoustic report “Worst case Scenario”, which conveys a substantial increase 
in noise levels to adjoining residents, does not include management of activities or students on site. The 
applicant reiterates they expect this to be addressed via active management by supervising staff. (The 
Acoustic Report is contained within attachment 2).

19. Student/traffic safety in relation to students crossing Teague Street are considered by the applicant to 
be addressed via staff supervision. 

20. The applicant contends that the neighbourhood and Teague Street Streetscape is of ‘mixed character’, 
describing the vacant lots on which Residential Dwellings have been demolished as ‘non-residential’.

21. The applicant contends that, in relation to amenity -
“There is a reasonable expectation for properties in proximity to a school that there is a level of 
non-residential activity. The current layout of the College includes hard stand areas (including 
basketball and tennis courts) located on the boundary of Teague Street, directly opposite those 
properties adjacent to the proposal. These properties are therefore currently subject to the noise 
generated by active recreation.”

22. The applicant contends that in this context, in relation to amenity the proposal “does not generate a 
significant increase in impact from these non-residential land uses”
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23. In terms of the interface between a ‘green’ recreation space and residential properties, the applicant 
compares the proposal to the Duncan Street Reserve, Victoria Park Primary School ovals and park area 
and the Victoria Park Croquet club. The applicant contends that this demonstrates community 
acceptance for such interfaces between residential and non-residential land uses, and that the proposal 
is therefore consistent with the expectations of the community.

24. The applicant outlines that the revised proposal has a built form that is consistent with the zone in 
terms of bulk and scale.

25. The applicant indicates that, in terms of whether potential nuisances to adjoining residents can be 
managed, that a “management plan should mitigate current uncertainties of the on-going maintenance 
and activities of the site’. This management plan is proposed to be prepared prior to the building 
permit. A list of the matters it would address is provided however (See attachment 2).

26. The applicant contends that they have addressed the matters raised by objecting submitters. These 
matters include (but are not limited to) noise, traffic safety, lighting, retaining wall height, fencing and 
security.

Relevant planning framework
Legislation Planning and Development Act 2005

Town Planning Scheme No.1 (TPS1)

TPS1 Precinct Plan P6 – ‘Victoria Park Precinct’

Planning and Development (Local Planning Schemes) Regulations 2015

State Government 
policies, bulletins 
or guidelines

State Planning Policy 3.1 - Residential Design Codes (R-Codes)

Development Control Policy 2.4 – School Sites

Local planning 
policies

Local Planning Policy 3 – ‘Non-Residential Uses in or Adjacent to Residential Areas’ 
(LPP3)

Local Planning Policy Streetscape (LPP25)

General matters to be considered

TPS precinct plan 
statements

The following statements of intent contained within the precinct plan are relevant to 
consideration of the application.

  “The Victoria Park Precinct will remain as attractive and essentially low to 
medium scale residential area set on some of the highest land within the 
locality…”

 “…Development or expansion of existing non-residential uses in the precinct 
will be limited, to safeguard residential amenity.”

 “The existing schools and the Association for the Blind are acceptable uses 
within the precinct. Any further expansion or intensification of the uses, 
however, will not be permitted where it involves significant loss of existing 
housing or will impinge on the amenity of surrounding residents. Generally, 
development should be in accordance with planning policy relating to non-
residential development in or adjacent to residential areas. Height and scale 
of any development is to be compatible with existing buildings.”

  “Priority will be given to ensuring that new development, particularly infill 
and development at higher densities, does not result in undue loss of privacy 
or amenity for existing residents.”
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Local planning 
policy objectives

The following objectives of Local Planning Policy 3 – ‘Non-Residential Uses in or 
Adjacent to Residential Areas’ are relevant in determining the application.

 to ensure non-residential uses are compatible with the residential character, 
scale and amenity of surrounding residential properties

 to provide for non-residential uses which serve the needs of the community
 to encourage the re-use of existing purpose built non-residential buildings 

for a mix of appropriate local convenience/service and commercial uses 
where it results in an economically viable use of the building and provides a 
service to the community

 to minimise the impacts of non-residential development through 
appropriate and sufficient management of car parking and traffic generation, 
noise, visual amenity and any other form of emissions or activities that may 
be incompatible with surrounding residential uses

 to ensure that the appearance and design of non-residential development is 
compatible with surrounding residential properties and the streetscape in 
terms of building size and scale, the provision of adequate landscaping 
treatments, the retention of existing mature trees and the suitable design 
and location of advertising signage

 to maintain and enhance the amenity of residential environments through 
ensuring appropriate landscaping treatments, location of car parking and 
vehicular access legs, and the protection of visual privacy when considering 
applications for non-residential development

 to avoid the concentration of non-residential uses where it would create a 
de-facto commercial area, isolate residential properties or contribute to the 
unplanned expansion of commercial or mixed use zones into surrounding 
residential zoned land.

Deemed clause 67 
of the Planning 
and Development 
(Local Planning 
Schemes) 
Regulations 2015

The following are relevant matters to be considered in determining the application.
 (b) – the requirements of orderly and proper planning
 (g) - any local planning policy for the Scheme area
 (m) - the compatibility of the development with its setting including the 

relationship of the proposed development to development on adjoining land 
or on other land in the locality…

 (n) - the amenity of the locality including: environmental impacts of the 
development; the character of the locality; and social impacts of the 
development

 (y) any submissions received on the application
 (zb) any other planning consideration the local government considers 

relevant
Development 
Control Policy 2.4 – 
School Sites 

(Western 
Australian Planning 
Commission)

The following guidance contained within Development Control Policy 2.4 – ‘School 
Sites’ are relevant in determining the application: 

 “Common boundaries of school sites with residential uses should be avoided 
whenever possible. There are a number of activities conducted on school 
sites which can adversely affect the amenity of residential properties, 
particularly where they are located very close to a school site. To avoid 
potential conflict with residential properties it is therefore preferable that 
school sites be surrounded by a combination of roads and amenities 
generally, including public open space and other compatible community, 
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cultural recreation and sporting facilities.”

Compliance assessment
The table below summarises the planning assessment of the proposal against the provisions of the Town of 
Victoria Park Town Planning Scheme No.1, the Towns local planning policies, the Residential Design Codes 
and other relevant documents, as applicable. In each instance where the proposal requires the discretion of 
Council, the relevant planning element is discussed in the detailed assessment section following from this 
table.

Non-residential development

Planning element Permissibility/deemed-to-
comply

Requires the discretion of the 
Council

Land use 

Building height 

Street setback 

Side setback 

Change of use application

Planning element Permissibility/deemed-to-
comply

Requires the discretion of the 
Council

Land use 

Car parking  *

Signage 

*Under Local Planning Policy 23 – ‘Parking Policy’, the quantity of car bays required by a development is 
proportional to the number of students proposed. Given that the proposed Educational Establishment is 
being treated as an extension to the UFCC Campus and no increase to student numbers is proposed “as 
part of this Development Application”, then no increase to parking requirements is noted in terms of the 
Compliance Assessment. Car parking requirements and student numbers, however, could be discussed as a 
broader consideration in relation to UFCC’s intended growth and the intent of the planning framework for 
this area.

Element Permissibility Recommendation
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Land use

(Educational Establishment)

Discretionary Not supported

27. The subject properties are zoned ‘Residential’ under the Scheme.  The proposed use of the site as green 
space for recreation and other purposes, with associated incidental works, is regarded as falling under 
the ‘Educational Establishment’ use class.  The ‘Educational Establishment’ use class is an ‘AA’ 
(discretionary) use in a Residential zone. Council has the discretion to either approve or refuse the 
proposal.

28. The ‘Relevant Planning Framework’ and ‘General matters to be considered’ sections above outline 
several matters that Council must take into consideration when evaluating whether to approve or refuse 
the development application and, in the case of the Precinct Plan, certain ‘tests’ that the proposal must 
satisfy for the proposal to be approved. Residential amenity is a key element in most of these 
matters/tests to be considered by Council.

29. The Town is of a view that the proposal is inconsistent with the planning framework and fails to satisfy a 
number of considerations including, but not limited to, residential amenity. Accordingly it is 
recommended that the proposal be refused.

30. Assessing the proposal against above described planning framework with regard to amenity is a more 
subjective process than, for example, assessing a Development Application for setback requirements. 
These matters are therefore discussed in further detail under the ‘Analysis’ section of this report.

Strategic alignment 

Environment

Strategic outcome Intended public value outcome or impact

EN01 - Land use planning that puts people first in 
urban design, allows for different housing options 
for people with different housing need and 
enhances the Town's character.

The proposal is inconsistent with EN1 of the 
Strategic Community Plan because it puts the needs 
and wants of an applicant first, with urban design 
not being adequately considered.

The ad-hoc expansion of a non-residential use into 
the residential zone does not enhance the Town’s 
Character, does not allow for different housing 
options and does not conserve the residential 
amenity of the area.

Concerns in this regard are heightened by UFCC 
intentions that have been conveyed in regard to 
future school expansion with no top-down 
masterplan to ensure impacts are anticipated and 
then managed/mitigated effectively.

Engagement
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Internal Engagement

Stakeholder Comments

Health Department Objection.  The Town’s acoustic consultant has 
highlighted a number of concerns with the Acoustic 
Report submitted (documented further below) and have 
concluded that the submitted noise assessment cannot 
be supported.

Street Improvement No objections. Request a Traffic Management Plan 
regarding both pedestrian and traffic management for 
staff and students.

Building Department No objections.  Standard Advice Notes requested.

Parks Department No objections.  Standard Advice Notes requested.

External Engagement

Stakeholders Owners and occupiers of properties within a 200m 
radius of the site

Period of engagement 19 March 2019 - 9 April 2019, 21 days advertising period 
as per Local Planning Policy 37 ‘Community Consultation 
on Planning Proposals’.

Level of engagement 2. Consult

Methods of engagement Written submissions; Your Thoughts

Advertising Letters

Submission summary 53 submissions received, 37 supported, 14 objected and 
2 neutral.

Key findings Self-identified parents (15, in total) of Ursula Frayne 
students support the development, as do a number of 
other community members (21) whose interest in the 
proposal is less clearly defined. Supporters of the 
proposal indicate that the proposal either has no 
negative impact on nearby residents or has negligible 
impact on the residents when compared with the benefit 
to staff, students and the broader community.

As with the previous round of consultation, the majority 
of local residents are strongly opposed to the proposal, 
indicating that the proposal would have a profound 
impact on their residential amenity. Recurring 
themes/issues include noise, traffic, security, unchecked 
increases to student numbers, the encroachment of 
non-residential uses northwards of Teague Street and 
the lack of a ‘top-down masterplan’ for what expansion 
UFCC intends in the area.
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For a full summary of submissions, see attachment 3

Risk management considerations

Risk and 
Consequence

Consequence 
rating

Likelihood rating Overall risk 
analysis

Mitigation and Actions

Environment

Approval of this 
Development 
Application could 
be perceived as a 
precedent for 
further expansion 
of non-
residential land 
uses into the 
residential area – 
undermining the 
intent of the 
Precinct Plan and 
adversely 
impacting the 
amenity of 
residents.

Major Likely High Recommended refusal.

Applicant also to be 
advised to investigate 
options for engaging 
relevant stakeholders, 
discussing a transparent 
and accountable ‘top-
down’ approach to its 
intentions for growth.

Reputational

The proponent 
has a right of 
review to the 
State 
Administrative 
Tribunal against 
Council’s 
decision, 
including any 
conditions.

Moderate Likely High Ensure that Council is 
provided with 
information to make a 
sound 
recommendation 
based upon relevant 
planning 
considerations 
including the Scheme 
and applicable Local 
Planning Policies.

Financial implications

Current 
budget 
impact

Sufficient funds exist within the annual budget to address this recommendation.

Future 
budget 

Not applicable.
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impact

Analysis
Planning framework:

31. The subject properties are zoned ‘Residential’ under the Scheme.  The proposed use of the site as green 
space for recreation and other purposes, with associated incidental works, is regarded as falling under 
the ‘Educational Establishment’ use class.  The ‘Educational Establishment’ use class is an ‘AA’ 
(discretionary) use in a Residential zone. Council has the discretion to either approve or refuse the 
proposal.

32. In considering the appropriateness of the proposed use, the abovementioned planning framework 
should be considered including:

(a) the following statements from the TPS Precinct Plan:

“The Victoria Park Precinct will remain as attractive and essentially low to medium scale residential 
area set on some of the highest land within the locality…”; 

“…Development or expansion of existing non-residential uses in the precinct will be limited, to 
safeguard residential amenity.”;

“The existing schools and the Association for the Blind are acceptable uses within the precinct. Any 
further expansion or intensification of the uses, however, will not be permitted where it involves 
significant loss of existing housing or will impinge on the amenity of surrounding residents. 
Generally, development should be in accordance with planning policy relating to non-residential 
development in or adjacent to residential areas.”; 

and

“Priority will be given to ensuring that new development, particularly infill and development at 
higher densities, does not result in undue loss of privacy or amenity for existing residents.

(b) the following provisions from LPP3 ‘Non-Residential Uses in or Adjacent to Residential Areas’:

“Non-residential development on land which abuts land which is or may be used for residential 
purposes shall only be permitted where the nature of the non-residential use will not cause undue 
conflict through the generation of traffic and parking or the emission of noise or any other 
form of pollution which may be undesirable in residential areas.”

(c) deemed clause 67(m) of the deemed provisions of the Planning and Development (Local Planning 
Scheme) Regulations 2015, and the compatibility of the development with its setting including 
the relationship of the development to development on adjoining land or on other land in the 
locality.

(d) the following guidance contained within Development Control Policy 2.4:

“Common boundaries of school sites with residential uses should be avoided whenever possible. 
There are a number of activities conducted on school sites which can adversely affect the amenity 
of residential properties, particularly where they are located very close to a school site. To avoid 
potential conflict with residential properties it is therefore preferable that school sites be surrounded 
by a combination of roads and amenities generally, including public open space and other 
compatible community, cultural recreation and sporting facilities.”

UFCC intent/rationale:

33. The Development Application as originally submitted to the Town described the proposal as being a 
green space used for ‘passive recreation’ and in the accompanying cover letter, ‘a soft landscaped 
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recreation space to enjoy’. 

34. It is clear that the rationale for the proposed development is the School’s desire for additional outdoor 
space for their students.  This need has arisen due to an incremental loss of outdoor space on the 
school site due to School expansion through building additions and improvements that have occurred.  
The images below and those further images contained in Attachment 7 demonstrate the loss of 
available outdoor space on the School site, particularly along the Teague Street frontage:

May 2009 Aerial:

May 2018 aerial:
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35. The loss of outdoor space that has occurred and the need for additional outdoor space, is compounded 
by an increase in the number of students attending the school, and possibly intended to be 
accommodated at the School in the future. 

36. In 2002 the College had 714 students and 75 staff. Council’s records indicate the current maximum 
number of staff and students is 740 and 75 respectively as per the Development Application (09/0541) 
approved at the Ordinary Council Meeting of 13 October 2009.

37. The College’s web site currently states that “In 2017, Ursula Frayne Catholic College employed 95 
teaching staff, comprising full-time and part-time staff.”  One of the submitters stated that “According to 
the Catholic Education Department, as of August 2017, the Ursula Frayne Duncan Street campus had 840 
students.” 

38. The Town sought clarification from the College regarding student numbers. The College advised that:
“I have referred your email to our lawyers who are advising us on this development application and 
they have advised us not to provide this information to the Town. On that basis, your request for us to 
provide this information is politely declined. In any case, it is our view that the question of student 
numbers is not relevant to this development application, which proposes a green space and would not 
involve any change to student numbers.”

39. For the reasons outlined below in this report, it is considered that the use of the subject sites as green 
space for recreation and other purposes would have a detrimental impact upon the amenity of nearby 
residential properties, particularly by way of noise impact.

40. Having concluded that there would be a negative impact on the residential amenity, the proposal does 
not satisfy the abovementioned planning provisions which state that any expansion of non-residential 
uses will not be permitted where it will impinge upon the amenity of residential properties.
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41. It is acknowledged that the development application under consideration is only for No. 28 and No. 30 
Teague Street. As part of their previous application package (see attachment 5), however, UFCC 
provided the following explanation of intent in relation to the acquisition of land north of Teague 
Street:

“Since the early 2000’s, the College has acquired four properties on Teague Street between Harper and 
Duncan Streets and one on Camberwell Street. Some of these purchases were prompted by initial 
approaches from their owners or through vendors acting on their behalf. In recent years the College has 
been approached on a number of occasions by residents in close proximity to the College seeking to 
determine our level of interest in acquiring their properties. It is also a matter of public record that the 
College’s intent behind these acquisitions has always been to convert these blocks into level, grassed, 
spaces for educational purposes.”

Given the similarity in sites and their context, the Council’s determination of this current application 
would potentially set a precedent for a similar proposal for No. 20 and No. 22 Teague Street or, for that 
matter, any future properties UFCC acquires and demolishes.

42. Residents of Teague Street indicate they have not received any form of consultation in regards to 
UFCC’s “long term strategy to acquire further properties along Teague Street which could assist the 
potential future growth of the College”. No draft or concept masterplan in this regard has been provided 
to the Town, discussing the potential future growth of the College. 

Site Considerations:

43. The isolation of the dwellings at No. 24, No. 24A and No. 26 Teague Street from the residential street 
block, as a result of demolition of the dwellings either side, is an issue that has been raised as a point of 
concern by the owner-occupants of these dwellings. While the demolitions were lawful under the 
current planning framework, it is noted that the resulting situation is one where the residential amenity 
of the abovementioned dwellings has been adversely impacted. The isolation of these residences from 
the streetscape will be entrenched if the subject properties (Nos. 20, 22, 28 and 30 Teague Street) are 
developed as green space rather than with buildings. This runs contrary to the objectives of Local 
Planning Policy 3.

44. Additionally the demolition of the dwellings at Nos. 20, 22, 28 and 30 Teague Street, although lawful, 
has changed the character of the street, where there was previously a consistent streetscape character 
with a continuous run of dwellings facing Teague Street, whereas there are now gaps in the streetscape.  
Similar to the above comments, the gaps in the streetscape will be entrenched if the subject properties 
are developed, in whole or part, as green space rather than with buildings. This runs contrary to the 
objectives of Local Planning Policy 3.

45. The comments from the School are noted that they are not in the business of residential property 
development and that the sites will otherwise remain vacant.  If the application is refused, there is no 
reason why the landowner couldn’t sell the properties. In any case, the relevant matter for consideration 
by the Council is whether or not the use of the land by a school for the purposes of green space is 
consistent with the intended use of Residential zoned land having regard to the relevant Scheme and 
Policy standards.

46. It is noted that, under the Planning and Development Regulations, UFCC could purchase any number of 
single dwellings in a residential zone and demolish them without planning approval. This was not the 
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case when the Precinct Plan for the subject area was created as part of the Town of Victoria Park Town 
Planning Scheme No. 1.

47. It should not be construed that demolition of a residential dwelling inherently creates a ‘non-residential’ 
lot. It is noted, however, that the application material repeatedly refers to the vacant lots created by the 
demolition of character houses along Teague Street as “Non-residential”. This is partly the basis for the 
argument put forth that the area is of “mixed character” and that residential amenity would not be 
“significantly impacted” by the proposed development.

48. The material prepared by the applicant depicts the demolished lots as ‘non-residential’. Nearby 
submitters have objected to this depiction, noting that the zoning for this street is residential. Several 
outline that they purchased dwellings in this location with the reasonable expectation that their 
neighboring properties were zoned residential and would continue to be used for residential purposes. 
For the applicant to infer that the demolition of the dwellings on these lots constitutes a defacto change 
of use to non-residential is contrary to the principles of orderly and proper planning.

49. In regards to the above, it is noted that the only P ‘Permitted’ land uses within the residential zone are 
for different types of dwellings (single and grouped) and for a ‘Home Office’ – ie, a small office within a 
Dwelling. Any ‘non-residential’ land uses that the applicant suggests the subject sites might have 
changed to, either require development approval by the Town as an AA ‘Discretionary’ land use or are X 
‘Prohibited’ uses that legally are not capable of being approved. In summary, from a legal standpoint, 
there is no lawful way the land uses of the subject sites have changed to ‘non-residential’.

50. The depiction of the ‘Residential uses’ compared with ‘non-residential uses’ within the immediate area 
conveys a pattern of non-residential development along a SW to NE axis. This depiction is considered 
to be an inaccurate representation of the area, failing to acknowledge that the Victoria Park Shopping 
Centre forms part of the Albany Highway commercial strip (which follows a broadly NW to SE axis). 
Victoria Park Precinct Plan P6 recognizes that the UFCC and the association for the blind are relatively 
isolated non-residential uses in a predominantly residential area, located between Shepperton Road 
and the train line. Shepperton road in particular, must be acknowledged as a dividing line between 
precincts, zones and intended land uses. The argument put forth by the applicant that “there is a 
significant non-residential component existing within the locality that warrant consideration in describing 
the existing amenity of the neighbourhood” is considered to be overstated.
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Noise:

51. Noise is an important amenity consideration that must be evaluated as part of the proposed change-of-
use. At the Town’s request, the applicant engaged a suitably qualified consultant to prepare an acoustic 
report modelling the likely impact of noise generated by the proposed use of the land. This modelling 
and associated commentary form part of the revised application package (attachment 2). To verify both 
the process undertaken and the conclusions reached in the GHF acoustic report, the Town engaged an 
acoustic consultant of its own. The conclusion reached in this peer review (see attachment 6 for the 
complete technical memorandum) is as follows:

“There is an inadequate assessment presented by GHF of whether Unreasonable Noise will be 
produced by the proposed development.
From our review, there are very real concerns that Unreasonable Noise is generated and that the 
noise from these activities are likely to have a significant and substantial detrimental effect on the 
environment.
For these reasons we do not recommend approval of the proposed development in its current form.”

52. Both the applicant and their consultant have repeatedly stated that the Environmental Protection 
(Noise) Regulations 1997 provide an exemption for noise emitted from recreational or educational 
activities.  Such an exemption does not exclude noise from being considered by Council on amenity 
grounds under the applicable planning framework - this being the reason for requesting the acoustic 
modelling in the first instance.

53. Planning controls often refer to “No undue loss of amenity” or “unreasonable impact” as a consideration. 
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The Precinct Plan for this area states that, in relation to the expansion of non-residential uses, such 
development “will not be permitted where it … will impinge on the amenity of surrounding residents”.
Noise generated from the proposed development must therefore be assessed against whether ‘the 
amenity of surrounding residents impinged upon or not?’

54. The Town’s reading of the noise modelling provided, even under a ‘typical’ rather than a ‘worst case’ 
scenario, is that the proposal results in increased noise being experienced by the adjacent dwellings and 
this noise being greater than ‘Assigned Noise Level’ expected for a residential dwelling in this location. 
This is considered to impinge on the amenity of surrounding residents, thereby failing the amenity test 
for expansion of non-residential uses as outlined in the precinct plan.

55. In relation to the likely noise impact of the proposed land use, the applicant’s acoustic consultant has 
indicated that this is justifiable on the grounds that (a) noisy periods are expected to be primarily 
during recess and lunch periods, and therefore be limited to half an hour, twice a day (b) neighbours 
can close their side windows to reduce the extent of noise coming in from the side boundaries. These 
comments by the consultant provide evidence that the proposal would result in noise impacts for 
adjoining residents. Suggesting that the onus of mitigating the noise impact is on the adjoining 
residents rather than the proponent is not considered reasonable.

56. The table below summarises the predicted noise increases as a result of the application compared to 
the existing noise levels.

Excerpts from the acoustic report provided

57. Comments made by the acoustic consultant in relation to use of the space outside of recess and 
lunchtimes include:

“… it is our view that the Scenario 01 result represents a worst case scenario as it is a very conservative 
assessment, and in likelihood the actual noise emissions will be lower than this for much of the time if 
the staff manage the students. If managed correctly by the occupier for “quiet contemplation” or 
“outdoor study”, the proposed Greenspace has the capacity to meet the Environmental Protection 
(Noise) Regulations 1997 e.g. an Art Class where every student spreads out individually and makes no 
noise”
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A hypothetical condition of planning approval that required students to ‘spread out individually and 
make no noise’ if applied by the Town would be difficult to enforce and likely to be held as invalid if 
appealed. 

58. It is noted that the acoustic consultant has a divergent view from what the Town considers ‘likely’ or 
‘unlikely’ in relation to the behaviour of up to 70 students. From the perspective of the Town, a school 
class (or cohort for ‘passive recreation’) where each student spreads out individually and makes no 
noise seems unlikely. The acoustic consultant has considered that it is highly unlikely that half the 
students would talk in the same given moment – this being the basis for both scenario 1 and 3 (ie, 
‘worst case scenario’). The acoustic consultant has not modelled the noise of three quarters of students, 
or all of them talking simultaneously. Although the Town does not expect this further modelling to be 
provided, it is worth noting what assumptions have been made in regards to what a ‘worst case’ 
scenario, and what has or hasn’t been assumed as ‘likely’ or ‘unlikely’.

59. The applicant contends that the acoustic modelling demonstrates that the predicted noise generated 
by the proposal “can be adequately managed and is unlikely to cause any unreasonable impact on the 
adjoining properties”. In contrast, the Town is of a view that the acoustic report demonstrates that a 
substantial increase in noise would result from the proposed development. Repeating the conclusion 
reached by the Town’s own consultant that:
“From our review, there are very real concerns that Unreasonable Noise is generated and that the noise 
from these activities are likely to have a significant and substantial detrimental effect on the 
environment.”

Conclusion:

60. Improvements from the proposal that previously has been considered by Council (attachment 5) are 
acknowledged. Such changes include the ruling-out of any ball sports on site, which in-turn allowed the 
natural contours of the site to be kept, rather than proposing site works to achieve level ground. This 
eliminated the need for a retaining wall up to 1.27m in height, or the need for a 3m high fence that was 
proposed in order to reduce the frequency of balls impacting adjoining properties. When council 
resolved to convey a number of concerns regarding the proposal to SAT (see attachment 4) these 
concerns included the following:

“The proposal is inconsistent with the Town’s Local Planning Policy 3 ‘Non-Residential Uses in or Adjacent 
to Residential Areas’ because it will cause adverse amenity impacts on the locality including (but not 
limited to) the visual bulk and non-residential scale of works proposed…”

“The setback and heights of the proposed retaining walls not satisfying the Design Principles in Clauses 
5.3.7 and 5.3.8 of the Residential Design Codes.”
 
And “the likely effect of the height, bulk, scale, orientation and appearance of the development”

These particular concerns are considered to be resolved by the revised proposal currently under 
consideration.

61. Notwithstanding the above noted improvements, the proposal is still considered to pose an adverse 
impact on nearby residents and remains inconsistent with the planning framework.
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The proposed development is considered to be incompatible with its setting, with the issues raised by 
objecting neighbours being exacerbated by the ad-hoc approach taken to expansion of a non-
residential land use into a residential area.

The proposed development is inconsistent with the aim and intent of Town Planning Scheme Precinct 
Plan P6 and contrary to the principles of orderly and proper planning.

Relevant documents
Not applicable.

Further consideration
This section should only be filled out if the same report is being used from a committee to Council or from 
EMBS to Council. Rather than changing the whole report, any extra information requested or needing to be 
provided will be included here.


